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Post Office Box 470 
Leesburg, Virginia 20178 HON, JEANETTE A. IRBY 

HoN. JAMBS P. FISHER 

HON.JAMBS E. PLOWMAN,JR. 

JUDGES 

John D. Qt1im1, Esq. 
John P. Qt1i1m, Esq. 
Sale & Quinn, P. C. 
301 N. Fairfax Street 
Sttite 206 
Alexandria, Virginia 22314 

Cot111sel for Plai11tiff 

Lat1ra B. L0Bt1e 
Pillsbt1ry, Wintlirop, Shaw & Pitt1nan 
1200 17th Street NW 
Washingto11, D.C.20036 

6 March 2022 

Edward J. Mack, Esq, (ad1nitted pro hac vice) 
200 Market Avenue Nortl1 
St1ite 300 
Cru1ton, Ohio 44702 

Cot111sel for Defendant 

In re: v. 
Case No. CL 21-
Circt1it Court of .Lot1dot1n Cot1nty 

Dear Cot1nsel: 

HoN. W. S1-10R.E ROBERTSON 

HON. JAMES ff. CHAMBLIN 

HON. THOMAS D. HORNE 

HON. Burum F. MCCAHILL 

HoN. JEFFREY W. PARK.BR 

RBTIRB.D JUDGES 

This matter is before the Cot1rt on the Defendant's Motion to Dis1niss, filed on Jt1ly 26, 
2021. Counsel briefed the isst1es. The Cot1rt heard oral argt1ment on Febrt1ary 22, 2022 and tool< 
tl1e matter tinder advise1nent. The Detendant, a no11-resident of Virginia, posits that the Cotrrt 
lacks personal jt1risdiction over him. 
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The first step in the analysis of personal jt1risdiction is to examine the Amended 
Complai11t to deter1nine whether the facts alleged fall within the reach of Virginia's long-arm 
statt1te. Section 8.01-328.l(A) oftl1e Code of Virginia articulates circumstances when this Cot1rt 
would be authorized to exercise personal jt1risdictio11. 

The Plaintiff suggests tl1at the Court may exercise personal j11risdiction over the 
Defendant t1nder § 8.01-328.1 (A)(l) for ''tra11sactiJ.1g any bt1siness.in this Commonwealth." 

For pt1rposes of tl1e following analysis, the Court will assume arguendo that the 
Defendant has transacted business i11 the Commonwealtl1 and that Plaintiffs claims arise ot1t of 
s11ch b11siness, i.e., that§ 8.01-328.l(A)(l) has been satisfied. 

The second step of tl1e analysis is to determine wl1ether tl1e reach of tl1e long-arm statute 
is consistent witl1 dt1e process or ''traditional notions of fair play and s11bstantial jt1stice." 
Graduate Mgmt. Admission Counsel v. Raj11, 241 F.S11pp.2d 589, 592 (E.D. Va. 2003) (q11oting 
Alitalia-Li11ee Aeree Italiane v. Casinoalitalia.com, 128 F.S11pp.2d 340, 347-48 (E.D. Va. 2001)). 
Such notions of fair play ·req11ire 'tl1at the party l1as ''certain minimu1n contact'' with the fort1m 
statue. Id. at 593 ( citing Int' 1 Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)). 

. . ' 

To establish those minim11m contacts, the Cot1rt must consider ''(1) tl1e extent to which 
the defendant purposely avail[ ed] itself of the privilege of cond11cting activities in the State; (2) 
whether the plaintiffs claims arise 011t of those activities direct~d at the State; and (3) whether 
tl1e exercise of personal jurisdiction wo11ld be co11stitt1tionally reasonable." Id. (q11oting ALS 
Scan, Inc. v. Digital Serv. Consultants, Inc., 293 F.3d 707, 712 (4th Cir. 2002)) (internal citations 
omitted) (alteration in original). 

In case law on this s11bject matter, Virginia courts have repeatedly reasoned that the 
consequence of condt1cting b11siness i11 Virginia is tl1e i11vocation of the benefits and protections 
of the laws of Virginia. The reasoning follows, tl1en, that s11bjecting those who cond11ct business 
in Virginia to personal jt1risdiction in Virginia does not offend traditional notions of fair play and 
s11bsta11tialjt1stice. See, e.g., Penins11la Cruise v. New River Yacht Sales, 257 Va. 315,321 

' 

(1999); Orchard Management Co. v. Soto, 250 Va. 343, 351 (1995); Kolbe, Inc. v. Chromodern, 
Inc., 211 Va. 736, 739, 741 (1971). 

In the instant case, l1owever, the Court finds that subjecting the Defendant to personal 
jurisdiction in Virginia wo11ld offend traditional notions of fair play and substantial justice. The 
Court finds tl1at the existence of§ 4113. 62 of the Ohio Revised Code 1, which governed the 

1 § 4113 .62 of the Ohio .Revised Code provides as fol lows: 

(A) Any provision of a construction contract, agreeme11t, or understanding that waives rights under a st1rety bond is 
void a11d unenforceable as against public policy. 
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(B) Any provision of a constrtiction contract, agreement, or understanding, or specification or other docttmentation 
that is made a part of-a construction co.ntract, agreeme11t, or understanding, that waives any pending or asserted 
clairri on the basis of fi11al pay1nent made fro1n one person to another for the construction contract, agreement, or 
understanding, is void and unenforceable as against public policy, wl1en the person against whom the claim is 
pending or asserted l1as received notice of that pending or asserted claim. Nothing in this division precludes parties 
to a const111ction contract, agree1nent, or t1nderstanding fron1 entering into a s11bseqtient settletnent agree1nent arising 
from a c!ailn tinder that construction contract, agree1nent, or understanding. 

(C)(l) Any provision of a construction contract, agreen1e11t, or understanding, or specification or otl1er 
. . . 

doc11mentation that is 1nade a part of a construction contract, agreetnent, or tinderstanding, that waives or precludes 
liability for delay dt1ring the course of a construction co11tract when tl1e cause of the delay is a proximate rest1lt of 
tl1e owner's act or failure to act, or that waives any otl1er re1nedy for a construction contract when tl1e cause of the 
delay js a proximate rest1lt of the owner's act or failure to act, is void and unenforceable as against public policy. 

(2) Any provision of a constrt1ction st1bcontract, agreement, or understanding, or specification or other 
docun1entation that i_s maqe part of a construction st1bcontract, agree.ment, or understandi11g, that waives or precl'udes 
liabil_ity for delay dt1ring tl1e course. of a construction Sijbcontr.act when the cause of the delay is a proxhnate result of 
the owner's or cont1;actor's act or failure to .act, or that waives any oth_er rentedy toi· :a construction st1bcontract wl1e11 
the cause of th(: delay is a proximate result of the owner1s or contt'actor's act or failure to act, ts void and 
unenforceable as against pt1blic policy. 

(D)(l) Any provision of a constru.ctio11 ·contract, agreeinent, ltnderstanding, or specification or other document or 
doc11mentation that is .1nade a pait of a construction contract, subcontract, agreement, or understancling for an 
itnproveinent, or portion thereof, to real estate in this state tl1at makes the construction co11tract or st1bco11tract, 
agreement, or other understanding subject to the laws of an.other state is void and unenforceable as against public 
policy. 

(2) A11y provisio11 of a consti·uction co.ntract, agreement, understanding, specification, or othe1: docu1nent or 
doci1mentation that is n1ade a part of a construction contract, subcontract, agreemerit, or understanding for an 
irriproveinent, or po1~tion the1;eof, to real estate in this state that requires any litigation, arbitration, or other dispute 
resolt1tion process provided for in tl1e construction contract, subcontract, agreeine11t, or understanding to occur in 
anotl1er ~tate is v·oid and t1nenforceable as against pt1blic policy. Any litigationJ arbitration, or other dispute 
resolt1tion process provided for in the construction contract, subcontract, agreetnent, or t1nderstanding ~hall tal<e 
place in the county or counties "in whicl1 the improvement to real estate is located or at anotl1er location_ within this 
state mutually agreed upon by the parties . 

. ' 

(3) Notl1ing in tl1is section sl1all be co11strued to apply to a11y pron1issory note, loan agreement, mortgage, security 
agreement, assignme11t of rents, or .any 0th.er contract, agreement, t1nderstanding, or other docu1nent or · 
d.oc11mentation to which a financial institution, as defined in section 5725.0 I ·of the Revised Code, or any affiliate_, as 
defined in division (A)(l) of section 1109.53 oftl1e Revised Code, is a party. 

(E) No construction contract, agreement, or understanding that makes payment fro1n a contractor to a subcontractor 
or n1aterials supplier, or from a st1bcontractor to a 111aterials supplier, lower tier subcontractor, or lower tier 111aterials 
supplier contingent or conditioned t1pon receipt of pay1nent from any other person shall prohibit a person from filing 
a claim to protect rights under sections 153 .56, 1311.06, and 1311.26 of the .Revised Code from expiring during the 
pend ency of receipt of payn1ent. 

(F) Nothing in this section shall be constr11ed to create a liability for a surety on a bond tl1at is greater than that of its 
principal, or Jim it the availability to a surety of any defenses available to its principal. 

(G) As used i11 this section: 
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st1bject contract at its inceptio11 mal<:es it legally i1npossible for the Defendant to invoice the 
benefits and protections of the laws of Virginia in co1mection with tl1is contract. 2 3 

Therefore, despite any desire, i11tention, or design to av~:1il itself of the benefits and 
protections of the laws of Virginia, the Defendant was co.nstructively barred from any acting 
pt1rposeft1lly in furtherance of any desire, intention, or design to do so. It wot1ld be t1ntair and 
unjt1st for the Defe11dant to be haled into Virginia cot1rts whe11, the Defendant, whether wittingly 
or unwittingly, was shielded from that eve11tuality by Ohio law. The Cotui finds that this Cot1rt's 
exercise of personal jt1risdiction is not constitt1tionally reasonable. 

Moreover, the Cot1rt finds that any interpretation of the pertinent provisions of the s1,.1bject 
contract that yields a result tl1at a Virgi11ia cot1rt is proper court to litigate this matter, i.e., that the 
contract reqt1ires the matter be litigated ot1tside of Ohio. (which would inclt1de this Court finding 
that the insta11t 1notion shot1ld be denied), vVOt1ld necessarily cat1se those provisions to be V()ided 
t1nder S11bsection D (1) of§ 4113.62. 

For the foregoi11g reasons, the Cot1rt grants.tl1e Defendants motion to dismiss. An order 
incorporating and me1norializing this rt1ling is entered by tl1e Cot1rt. 

• 

Very trt1ly yot1rs, 

Stephen E. Sinc•i:Nf11,2:e, 
Jt1dge 

(1) "Contractor" and "lower tier st1bcontractor11 have the same 1neanh1gs as in section 4113.61 of the Revised Code. 

(2) "Materials supplier" includes any person by who.1n any .materials are furnished in furtherance of an improvement. 

(3) "Lower tier materials st1pplier" means a materials supplier who is not it1 privity of contract with a contractor but 
is in privity of contract with another subcontractor or a materials supplier. 

(4) "St1bcontractor," "in1prove1nent," and "materials" have tl1e sa1ne 1neanings as in section 13 I 1.01 of the Revised . . 

Code. • 

(5) "Construction contract" means a contract or agreeme11t for the design, planning, construction, alteration, repair, 
1naintenance, moving, demolition, or excavation of a building, structure, highway, road, appurtenance, or appli~nce 
situated 011 real estate located in this state. 

2 St1bsection D (I) of§ 4113. 62 of the Ohio Revised Code is clear that any provision of a construction contract, 
such as the subject contract, which makes the contract subject to the laws of an.y state except Ohio, is·void against 
public policy. • 

3 Subsection D (2) sitnilarly voids provisions that require tl1e 1natter be litigated in any state except Ohio. 
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